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DIQEST: Under 49 U.S.C. App. 5 1518 employees  o f  t h e  

Exemption from F l y  America A c t  

Depar tment  of S t a t e  and t h r e e  s p e c i f i e d  f o r e i g n  
a f f a i r s  a g e n c i e s  are exempt f rom t h e  require- 
ment o f  49 U.S.C. 5 1517 to u s e  U.S. a i r  car- 
r ier service a v a i l a b l e  between two p o i n t s ,  b o t h  
o f  which a r e  o u t s i d e  t h e  Un i t ed  S t a t e s .  Even 
though t h e y  h o l d  F o r e i g n  S e r v i c e  p o s i t i o n s  and 
pe r fo rm f u n c t i o n s  t r a n s f e r r e d  from t h e  Depart- 
m e n t  o f  S t a t e  s u b s e q u e n t  t o  t h e  e n a c t m e n t  o f  
s e c t i o n  1518, employees o f  t h e  Department  o f  
Commerce are n o t  w i t h i n  t h e  s c o p e  o f  its 
exempt i o n  . 

The Depar tment  o f  Commerce a s k s  whe the r  i ts employees  
who f i l l  p o s i t i o n s  unde r  t h e  F o r e i g n  S e r v i c e  p e r s o n n e l  
sys t em are exempt under  49 U.S.C. App. S 1518 (1982) from 
t h e  r e q u i r e m e n t s  o f  49 U.S.C. App. 5 1517 t o  u s e  c e r t i f i -  
cated U.S. a i r  car r ie r  s e r v i c e  between two places, b o t h  o f  
which a r e  o u t s i d e  t h e  Un i t ed  S t a t e s .  W e  c o n c l u d e  t h a t  
Department  o f  Commerce employees  are n o t  cove red  by t h i s  
exempt ion  from t h e  F l y  America A c t .  

Under t h e  F l y  America A c t ,  49 U.S.C. App. 5 1517, t h e  
C o m p t r o l l e r  G e n e r a l  is  r e q u i r e d  t o  d i s a l l o w  e x p e n d i t u r e s  
f rom a p p r o p r i a t e d  f u n d s  f o r  payment f o r  p e r s o n n e l  or c a r g o  
t r a n s p o r t a t i o n  on n o n c e r t i f i c a t e d  a i r  carriers i n  t h e  
a b s e n c e  o f  s a t i s f a c t o r y  p roof  o f  n e c e s s i t y .  T h i s  require- 
m e n t  a p p l i e s  t o  t r a n s p o r t a t i o n  t o  and from t h e  Un i t ed  
S t a t e s  as  w e l l  a s  to t r a v e l  between t w o  p l a c e s  o u t s i d e  t h e  
Un i t ed  S t a t e s .  I n  1979 Congress  c a r v e d  o u t  t h e  f o l l o w i n g  
e x c e p t i o n  f o r  t r a v e l  between t w o  p o i n t s  ab road  per formed by 
o f f i c e r s  and employees  of t h e  Department  o f  S t a t e  and t h r e e  
s p e c i f i e d  a g e n c i e s :  

'S 1518. T r a n s p o r t a t i o n  of government-  
f i n a n c e d  p a s s e n g e r s  and p r o p e r t y  by 
n o n - c e r t i f i e d  a i r  carriers 

" N o t w i t h s t a n d i n g  t h e  l i m i t a t i o n s  es tab-  
l i s h e d  by s e c t i o n  1517 o f  t h i s  t i t l e ,  f u n d s  



a p p r o p r i a t e d  a f t e r  O c t o b e r  7 ,  1978, to  t h e  
Depar tment  of S t a t e ,  t h e  Un i t ed  S t a t e s  I n f o r -  
m a t i o n  Agency, t h e  Agency f o r  I n t e r n a t i o n a l  
Development (or any  s u c c e s s o r  a g e n c y ) ,  and  
t h e  A r m s  C o n t r o l  and Disarmament Agency may 

..be L .  used  t o  pay f o r  t h e  t r a n s p o r t a t i o n ,  be- 
tween t w o  places b o t h  of which are o u t s i d e  
t h e  Un i t ed  S t a t e s ,  o f  officers and employees 
o f  those a g e n c i e s ,  t h e i r  d e p e n d e n t s ,  and 
accompanying baggage ,  aboard a i r  carriers 
w h i c h  do n o t  h o l d  ce r t i f i ca t e s  unde r  s e c t i o n  
1371 o f  t h i s  Appendix." 

Al though i t  is n o t  among t h e  exempt a g e n c i e s  s p e c i f i e d  
t h e r e i n ,  t h e  Department  o f  Commerce a r g u e s  t h a t  sect ion 
1518 s h o u l d  a p p l y  t o  t h o s e  of i t s  employees  who h o l d  
F o r e i g n  S e r v i c e  p o s i t i o n s .  

Under 22 U.S.C. s 3 9 2 2  t h e  S e c r e t a r y  o f  Commerce is 
a u t h o r i z e d  t o  u s e  t h e  F o r e i g n  S e r v i c e  p e r s o n n e l  sys t em f o r  
p e r s o n n e l  p e r f o r m i n g  f u n c t i o n s  t r a n s f e r r e d  from t h e  
Depar tment  o f  S t a t e  by R e o r g a n i z a t i o n  P l a n  N o .  3 o f  1979 
and w i t h  r e s p e c t  t o  other p e r s o n n e l  a s  d e t e r m i n e d  by t h e  
P r e s i d e n t  t o  be n e c e s s a r y  t o  c a r r y  o u t  f u n c t i o n s  r e q u i r i n g  
s e r v i c e  a b r o a d .  S e c t i o n  5 ( b )  o f  R e o r g a n i z a t i o n  P lan  N o .  3 
of 1979  ( 5  U.S.C. Appendix)  t r a n s f e r r e d  from t h e  S e c r e t a r y  
of S t a t e  t o  t h e  S e c r e t a r y  o f  Commerce a l l  t r a d e  promot ion  
and commercial f u n c t i o n s  per formed i n  f u l l - t i m e  o v e r s e a s  
trade promot ion  and commercial p o s i t i o n s .  E x e c u t i v e  Orde r  
N o .  12363 ,  May 2 1 ,  1982,  a u t h o r i z e d  t h e  Department  o f  
Commerce,to u s e  t h e  F o r e i g n  S e r v i c e  p e r s o n n e l  sys t em f o r  30 
p o s i t i o n s  i n  t h e  U n i t e d  S t a t e s  T r a v e l  and T o u r i s m  
A d m i n i s t r a t i o n  and t h e  I n t e r n a t i o n a l  T rade  A d m i n i s t r a t i o n .  
The Department a r g u e s  t h a t  s e c t i o n  1518 s h o u l d  c o n t i n u e  to  
a p p l y  t o  t h e  o f f i c e r s  and employees  p e r f o r m i n g  those 
f u n c t i o n s  t r a n s f e r r e d  from t h e  Department  of S t a t e  u n d e r  
t h e  R e o r g a n i z a t i o n  P l a n .  I t  would e x t e n d  section 1518 t o  - 
those o f  i t s  employees  h o l d i n g  F o r e i g n  S e r v i c e  p o s i t i o n s  
a u t h o r i z e d  under  t h e  E x e c u t i v e  o r d e r  on t h e  b a s i s  t h a t  
t h e i r  m i s s i o n  is  s i m i l a r  to  t h a t  of employees  i n  t h e  
t r a n s f e r r e d  p o s i t i o n s .  

Section 1518 was p a s s e d  as  p a r t  of t h e  F o r e i g n  Rela- 
t i o n s  A u t h o r i z a t i o n  A c t ,  F i sca l  Year 1979, Pub. L. 95-426, 
S 706 ,  9 2  S t a t .  992. I t  was prompted ,  i n  p a r t ,  by t h e  
recommendat ion of t h i s  O f f i c e  a d d r e s s e d  t o  t h e  Chairman of 
t h e  S e n a t e  C o m m i t t e e  o n  F o r e i g n  R e l a t i o n s  t h a t  t h e  F l y  
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America A c t  be amended t o  exempt p e r s o n n e l  p e r f o r m i n g  
t r a v e l  between p o i n t s  ab road .  See,.B-189711, J anua ry  27, 
1978. The S e n a t e  Amendment t o  H.R. 12598 c o n t a i n e d  a pro-  
v i s i 'on  t h a t  w o u l d  have  a u t h o r i z e d  employees  o f  a l l  f o r e i g n  
a f f a i r s  a g e n c i e s  t o  u s e  f o r e i g n  a i r  carriers between t w o  
p o i n t s  o u t s i d e  t h e  Un i t ed  S t a t e s .  See S e n a t e  Rep. 
N o .  95-842, 9 5 t h  Cong., 2d S e s s .  11  ( 1 9 7 8 ) .  The c o n f e r e n c e  
s u b s t i t u t e ,  however,  restricted t h a t  a u t h o r i t y  to t h e  
Department  o f  S t a t e ,  t h e  I n t e r n a t i o n a l  Communication Admin- 
i s t r a t i o n ,  t h e  Agency f o r  I n t e r n a t i o n a l  Development,  and 
t h e  A r m s  C o n t r o l  and Disarmament Agency. 

I n  1979, as  it does t o d a y ,  t h e  Department  o f  Commerce 
had r e s p o n s i b i l i t i e s  r e q u i r i n g  s e r v i c e  abroad. The 
I n d u s t r y  and T r a d e  A d m i n i s t r a t i o n  and t h e  Un i t ed  S ta tes  
T r a v e l  S e r v i c e  (now, T r a v e l  and Tourism A d m i n i s t r a t i o n ) ,  
b o t h  components  o f  Commerce, were i n  e x i s t e n c e ,  and had 
r e s p o n s i b i l i t i e s  i n  t h e  areas  o f  f o r e i g n  t r a d e  and tour- 
i s m .  The Department had t h e  d u t y  t o  promote f o r e i g n  as 
w e l l  as d o m e s t i c  commerce a t  t h a t  time. S e e , l 5  U.S.C. 
S 1 5 1 2  ( 1 9 7 6 ) .  

Congress  was presumably  aware o f  t h e s e  f o r e i g n  s e r v i c e  
a c t i v i t i e s  when i t  was c o n s i d e r i n g  t h e  F o r e i g n  S e r v i c e  
A u t h o r i z a t i o n  A c t  o f  1979, y e t  i t  chose n o t  t o  e x t e n d  t h e  
F l y  America A c t  exempt ion  t o  any  b u t  t h e  Department  o f  
S t a t e  and s p e c i f i e d  a g e n c i e s .  I n  v iew o f  t h i s  l e g i s l a t i v e  
h i s t o r y  w e  do  n o t  b e l i e v e  i t  would  be sound to  i n f e r  an 
i n t e n t i o n  by Congres s  to  e x t e n d  t h e  exempt ion  beyond t h e  
a g e n c i e s  s p e c i f i e d  i n  49 U.S.C. S 1518 or t o  a p p l y  i t  to  
other a g e n c i e s  s i m p l y  b e c a u s e  t h e y  have  a u t h o r i t y  t o  u s e  
t h e  F o r e i g n  S e r v i c e  p e r s o n n e l  sys t em to  f i l l  p a r t i c u l a r  
p o s i t i o n s .  Moreover, w e  f i n d  n o t h i n g  i n  t h e  E x e c u t i v e  
R e o r g a n i z a t i o n  p r o v i s i o n s  o f  5 U.S.C. C h a p t e r  9 ,  t h a t  would 
s e r v e  t o  e x t e n d  sec t ion  1518 to  any f u n c t i o n  t r a n s f e r r e d  a s  
t h e  resul t  o f  a R e o r q a n i z a t i o n  P l a n  from t h e  Department  o f '  
S t a t e  or from a n y  o f  t h e  three a g e n c i e s  s p e c i f i e d  i n  t h e  
s t a t u t e .  

A s  a r e s u l t ,  t h i s  O f f i c e  w o u l d  be required t o  d i sa l low 
any e x p e n d i t u r e s  from a p p r o p r i a t e d  f u n d s  f o r  payment f o r  
t r a n s p o r t a t i o n  o f  Depar tment  o f  Commerce p e r s o n n e l  on non- 
c e r t i f i c a t e d  car r ie rs  i n  t h e  a b s e n c e  o f  s a t i s f a c t o r y  proof  
t h a t  i t  meets t h e  c r i t e r i a  set  f o r t h  i n  t h e  "Revised  
G u i d e l i n e s  f o r  Implemen ta t ion  of t h e  ' P l y  America A c t , ' "  
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8 -138942 ,  March 3 1 ,  1981 .  These  g u i d e l i n e s  are incorpo-  
r a t e d  i n  paragraph 1-3 .6  of t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s  
(Supp.  1 ,  November 1 ,  1 9 8 1 ) ,  i n c o r p .  by r e f . ,  41 C . F . R .  
S 101-7 .003  ( 1 9 8 4 ) .  

Comptroller Genera l  
of t h e  U n i t e d  S t a t e s  
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